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DETAILED ACTION 

Response to Arguments 

1. Applicant's arguments filed 2/11/10 have been fully considered but they are not 
persuasive. 

2. Applicant argues that Wahlgreen fails to teach each limitation of the present 
claims. Specifically, applicant contends that the pasteurization step disclosed in 
Wahlgreen is not a cooking step as required in the claims. 

3. Applicant argues that the pasteurization step in Wahlgreen and the cooking step 
recited in the claims serve different purposes. Initially, the cooking step as in the claims 
recites no intended purpose. Claim 1 recites simply, "subjecting the material with the 
desired pH to a cooking step". The claim does not recite any particular time and 
temperature, or desired result (i.e. some degree of protein denaturation). Furthermore, 
though the cooking/heating step in Wahlgren is intended for pasteurization, a recitation 
of the intended use of the claimed invention must result in a structural difference 
between the claimed invention and the prior art in order to patentably distinguish the 
claimed invention from the prior art. If the prior art structure is capable of performing 
the intended use, then it meets the claim. 

4. With respect to the temperatures used in Wahlgren, temperatures up to 80 C are 
disclosed (col. 4, lines 5-15). This clearly overlaps the range of cooking temperatures in 
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the instant specification (though unclaimed) of 50 C to the boiling point of the mixture. 
Regarding the 'very little expected denaturation of whey proteins', it is unclear what 
degree of denaturation applicant considers to be required for the invention. Figure 1 of 
Dannenberg shows 70 degrees, 600 seconds (10 minutes) to intersect the 5% BLG 
denaturation curve, and 70 degrees, 6000 seconds (substantially less than the maximum 
4 hours in Wahlgren) to approach 60 % BLG denaturation. Dannenberg shows higher 
amounts of denaturation at 80 C in shorter time periods. Thus, contrary to applicants 
assertion, in view of the Dannenberg article, it would appear that the skilled artisan 
would expect a functional change as a result of using the pasteurization conditions 
disclosed in Wahlgren (65-80 C, 10 minutes-4 hours). 

5. Similarly, with respect to preventing synersis, a recitation of the intended use of 
the claimed invention must result in a structural difference between the claimed 
invention and the prior art in order to patentably distinguish the claimed invention 
from the prior art. If the prior art structure is capable of performing the intended use, 
then it meets the claim. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ANDREW KRAUSE whose telephone number is 
(571)270-7094. The examiner can normally be reached on 7:30-5. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Keith Hendricks can be reached on (571)272-1401. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/ANDREW KRAUSE/ 
Examiner, Art Unit 1794 



/Keith D. Hendricks/ 

Supervisory Patent Examiner, Art Unit 1794 



